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Alternatives to Guardianship

Reprinted from NebGuide G1596,
sixth in a series of seven, which
discusses legal guardianship.

By Development Team: Eileen Krumbach,
Extension Educator, University of
Nebraska; John DeFrain, Extension
Family and Community Development
Specialist, University of Nebraska; Bruce
Cudly, Region V Services; Dina Rathje,
Family Counselor; Carol Lieske, Nebraska
State Department of Health and Human
Services, Adult Protective Services; Rene
Ferdinand, Arc of Nebraska; Mary Evans,
Guardian; Mary Gordon, Nebraska
Developmental Disabilities Planning
Council/Nebraska Department of Health
and Human Services

Guardianships, because they
are so powerful, should be used
sparingly. Other less restrictive
forms of assistance may be more
appropriate.

Sometimes obtaining a Guardian
for a person who is having difficulty in
making decisions in one or more areas
of his or her life is an appropriate solu-
tion. Guardianship allows a responsible
person to substitute judgment for some-
one who cannot make or communicate
decisions. Without Guardianship the
person may be unprotected and lack the
ability to find and use services. Even so,
Guardianship should be used sparingly,
precisely because Guardians have so
much power.

Guardianship is one form of surro-
gate decision making — a term used to
describe situations in which one makes
decisions on behalf of someone else. It is
the most restrictive choice when deci-
sion making assistance is needed. There
are many more ways help can be given
before proceeding to Guardianship. The
following is a description of less-restric-
tive forms of assistance listed in order

of degree of restriction from the least to
the most restrictive.

Representative Payee is a person
appointed by the Social Security Admin-
istration to receive and manage benefits
administered through Social Security.

A representative payee is sought when
a person is unable to manage the funds
and do the necessary reporting required.

Protective Payee is an individual
assigned by the Nebraska Department of
Health and Human Services to receive
public assistance payments on behalf of
another person. The protective payee has
a supervisory and teaching role. A payee
is assigned when it has been determined
that the person is unable to manage
funds from the department or has previ-
ously mismanaged those funds.

Fiduciary is an individual or legal
entity (such as a bank or nursing home)
appointed by the Veterans Administra-
tion to manage VA benefits for a veteran
who is incompetent or for a minor
dependent of a veteran who is incom-
petent. The VA determines that a person
is incompetent when he/she lacks the
mental capacity to conduct or man-
age his/her own affairs, including the
disbursement of funds.

Power of Attorney is a document
that authorizes one to act on another’s
behalf. It is the delegation from the
person creating the document (the
principal) to the person to whom he/she
is granting the power to act (the agent).
Powers of attorney can be either limited
or general depending on the principal’s
wishes. A limited power of attorney
gives authority to act only with regard to
very specific matters. A general power of
attorney authorizes the agent to act on
behalf of the principal in a wide variety
of actions. A power of attorney is also
terminated by the principal’s death, dis-
ability or incompetence.

Durable Power of Attorney is a
power of attorney that lasts beyond the
disability or incapacity of the princi-

Holiday Gifts Needed for
LPS Headstart

A good community service project for the holidays is helping
the less fortunate by providing gifts for the Lincoln Public Schools
Headstart Program. This program is in need of over 500 gifts for
children birth to 5-years old. Literacy is being emphasized again this
year, so books and items to encourage reading are suggested (such as
puppets, puzzles, small toys, etc. relating to story books).

The goal is to give each child a book. Gifts should be
unwrapped and recommended cost is up to $5.
Bring gifts to the extension office by Dec. 1.
For more information, contact Lorene at 441-
7180. This is an excellent project for 4-H, FCE
and other community clubs. Individuals are

welcome to participate.

Holiday Pies For Sale to Benefit 4-H CWF

Would you like someone to make holiday pies for you and let
you take all the credit for baking them? If so, Lancaster County 4-H
Citizenship Washington Focus (CWF) program participants will make
this possible. The CWF youth have teamed up with the pie lady from
Eustis, NE. She was recently featured in the Lincoln Journal Star for her

outstanding homemade pies.

CWEF will be selling fruit pies with a homemade, flaky double crust
and fresh fruit for $13 until Oct. 26. Some pies will weigh 3 to 4 pounds
each. All you have to do is bake them when you are ready for them. If
you are interested in all the variety of flavors or would like to place an
order, call Deanna at 441-7180. Proceeds go towards CWF trip and

educational funds.

pal. Otherwise it is just like a power of
attorney. It can be revoked or modified
at any time as long as the principal is
competent.

Advance Directives inform others
of a person’s choices for medical treat-
ment that were made prior to the need
for treatment. The most common types
of advance directives are living wills,
health care power of attorney, code/no
code orders and medical directives.

+ A Living Will is a written state-
ment that describes the type of
care a person wishes to receive in
the event he/she is suffering from
a terminal illness or is in a per-
sistent vegetative state. A person
can change his or her mind and
revoke the living will at any time,
regardless of mental or physical
condition.

+ Health Care Power of Attorney is,
quite simply, a durable power of
attorney through which a principal
authorizes an agent to make health
care decisions on his/her behalf. If
a person is competent, he/she can
cancel the health care power of
attorney at any time.

Code/No Code Orders are direc-
tions one gives regarding his/her
wishes in relation to CPR and oth-
er emergency medical procedures.
These are common in nursing
homes and hospitals. The patient
is generally asked upon admis-
sion whether or not he/she wants
emergency procedures undertaken
should a medical situation warrant
the need for such procedures.

A Medical Directive is a specific list
of medical procedures on which a
person may check various proce-
dures that he/she wants, does not
want or is not sure about. A medi-
cal directive is quite specific and

is often incorporated into either a
living will or a health care power
of attorney.

Many of the options for help with
the various types of decisions can be
voluntary and entered into by a person,
with that person often choosing the type
of assistance wanted and who will be
the surrogate decision maker. When one
is no longer able to make a conscious
choice regarding the type of surrogate
decision making that is most appropri-
ate for the situation, it may be necessary
to pursue a more restrictive option of
Conservatorship or Guardianship.

Conservator is an individual or
corporation appointed by the court
to manage the estate, property and/or
other business affairs of an individual
whom the court has determined is un-
able to do so for himself/herself.

Guardianship provides for the
care of someone who is not able to
care for himself/herself. The court may
appoint a Guardian if there is clear
and convincing evidence that he/she
requires continuing care or supervision.
Nebraska law allows for, and favors, the
appointment of a limited Guardian. This
is a Guardian who looks after a limited
number of the person’s personal needs.
The court is required to look at 10 items
listed in the Guardianship law and state
with which of the individual items
the person needs assistance. A limited
Guardianship is less restrictive than a
full Guardianship. A full Guardianship
is established when it is determined that
surrogate decision making is needed in all
of the areas the court is required to review.
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grandparents become Guardians include
divorce, single parents needing help,
death of parents and parents not capable
of caring for their children due to drug
abuse or incarceration.

“Our son is receiving child support
from his former wife to support his chil-
dren. He is out of the country. We need
the child support money to raise their
children. What should we do?” asked one
set of grandparents. Volunteer attorney
Bill Chapin explained it is the role of
the Guardian to advocate receiving the
resources which the child should be
receiving, including child support.

Volunteer Guardians
Needed

In most cases, Guardianship duties
are fulfilled by relatives. Mary Evans,
the wife of a judge, sees the unmet need
created when families aren’t available to
become guardians. Evans volunteered
to become Guardian for three disabled
adults in York County. “There are people
who need Guardians who have very
complex issues.”

Sherry Delancy, Clerk of the
Magistrate Court in Lancaster County
says, “The court is being asked to find
Guardians. Many more are needed.”
Sometimes, caring neighbors will step
forward to help. Some Lincoln churches
are actively recruiting volunteers to
serve as Guardians. If you are interested
in serving as a Guardian to someone in
need, call Delancy at 441-8973.

FOR MORE INFORMATION
The following UNL Extension NebGuides
are available free at the extension office
or on the web at http://www.ianrpubs.unl.
edu/sendlt/family
* Alternatives to Guardianship (G1596)

[reprinted above]

* What is Guardianship? (G1591)
* Guardianship Responsibilities to the

Court (G1592)

* Guardianship Responsibilities to the

Ward (G1593)

* Decision Making as a Guardian

(G1594)

* Guardianship of a Minor (G1597)
* Guardianship/Conservatorship
Financial Responsibilities (G1595)

LIFE Office Assists
Elderly with Guardian
and Conservator Issues

The Lincoln Information for
the Elderly (LIFE) office provides
cost-free and confidential informa-
tion and assistance with any aging or
elder care concern, including guard-
ian and conservator issues. Services
include referrals, counseling, social
work and care management.

LIFE is part of the Lincoln Area
Agency on Aging, which serves
an eight-county area including
Butler, Fillmore, Lancaster, Polk,
Saline, Saunders, Seward and York
Counties. Contact: LIFE, 1001 O St.,
Suite 300, Lincoln, NE 68508;
phone 441-7070.




